STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

RHC AND ASSCCI ATES, | NC., )
Petitioner, g
VS. ; Case No. 02-2230BI D
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BOARD, )
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on July 16, 2002, by video tel econference between sites in Tanpa
and Tal | ahassee, Florida, before T. Kent Wetherell, Il, the
desi gnated Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: George P. Kickliter, Esquire
Post O fice Box 17326
Clearwater, Florida 33762-0326

For Respondent: W Crosby Few, Esquire
Few & Ayal a
501 East Kennedy Boul evard
Tanpa, Florida 33602

STATEMENT OF THE | SSUE

The issue is whether the specifications in the request for

qual ifications adverti sed by Respondent on May 21, 2002, are



i nconsi stent with the provisions of Section 287.055, Florida
Statutes, arbitrary, or otherw se contrary to conpetition

PRELI M NARY STATEMENT

On May 21, 2002, a request for qualifications (RFQ was
publ i shed in the Tanpa Tri bune by the Hillsborough County School
Board (School Board, Respondent, or District). The RFQ
announced the School Board's need for professional architecture
and/ or engi neering services, solicited proposals from persons
interested in providing such services, and established a
deadl i ne of May 31, 2002, for the submttal of proposals.

By letter dated May 24, 2002, Petitioner provided
Respondent "notice of [its] intent to file [a] protest pursuant
to Florida Statute 120.57(3)." By letter dated June 3, 2002,
Petitioner detailed its protest to the process and net hods
utilized by the School Board for the selection of engineers
under the RFQ Specifically, Petitioner alleged that the
process failed to conply with certain provisions of Section
287.055, Florida Statutes.

On June 4, 2002, the School Board referred the matter to
the Division of Admnistrative Hearings (D vision) for the
assi gnnent of an administrative |aw judge to conduct the hearing
requested by Petitioner. The hearing was originally schedul ed
for June 27, 2002, but it was subsequently continued pursuant to

a stipulation filed by the parties on June 21, 2002. See



Section 120.57(3)(e), Florida Statutes, (requiring conpetitive
procurenent protests to be heard within 30 days unless that tine
period is "waived upon stipulation by all parties").

The hearing was held on July 16, 2002. At the outset of
t he hearing, Respondent nade an ore tenus notion to dism ss on
the ground that Petitioner |acks standing. After hearing
argunent on the notion, the undersigned reserved ruling on the
nmotion until the Reconmended Order. As nore fully discussed
bel ow, the notion is denied.

At the hearing, Petitioner presented the testinony of Joe
Robi nson, an engineer and the majority owner of Petitioner; Pau
Curtis, an engi neer and general contractor; and Ray Horner, an
engineer and a mnority ower of Petitioner. Petitioner's
Exhibits P1 through P11 were received into evidence. The
under si gned sust ai ned Respondent's rel evance objection to
Exhi bits P12-A, P12-B, and P12-C. Those exhibits have not been
considered in the preparation of this Reconmmended Order, but
they are transmitted to the School Board herewi th because they
were proffered at the hearing.

At the hearing, Respondent presented the testinony of Tom
Bl ackwel I, the School Board's Director of Planning and
Construction, and Jack Davis, the School Board' s Assistant
Superintendent for Operations. Respondent's Exhibits Rl and R2

were received into evidence.?



At the hearing, official recognition was taken of
Section 4.1 of State Requirenents for Educational Facilities
(SREF), 1999 edition, which is incorporated by reference into
Rul e 6-2.001, Florida Admi nistrative Code. By Order dated
August 7, 2002, official recognition was al so taken of
Sections 7.29 through 7.33 of the Hillsborough County School
Board Policy Manual (Policy Manual), as adopted by the School
Board on July 30, 2002.

On August 19, 2002, Respondent filed a certified copy of
the transcript of the School Board' s July 30, 2002, neeting.
Petitioner did not file anything objecting to the submttal, and
the parties did not discuss the transcript in their proposed
recommended orders. The transcript is received as Exhibit RS,
but only for the limted purpose of showi ng that the revisions
to the Policy Manual were, indeed, approved by the School Board.

The Transcript of the hearing was filed with the Division
on August 5, 2002. In accordance with Rule 28-106.216, Florida
Adm ni strative Code, the parties were given 10 days fromthe
date of the hearing to file their proposed recomended orders.
Subsequently, the parties requested an extension of tinme to file
t heir proposed recommended orders, and they concomtantly waived
the requirenents of Section 120.57(3)(e), Florida Statutes,
regardi ng the deadline for the undersigned to submt this

Recomended Order. By Order dated August 7, 2002, the deadline



for the parties' proposed recomended orders was extended to
August 19, 2002.

The School Board tinely filed its Proposed Recommended
Order on August 19, 2002. Petitioner filed its Proposed
Recomended Order on August 20, 2002. The parties' Proposed
Recommend Orders were considered by the undersigned in preparing
t his Recommended O der

FI NDI NGS OF FACT

Based upon the testinony and evidence received at the

hearing, the follow ng findings are made:
Parties

1. Petitioner is an engineering firm Joe Robinson, a
prof essi onal engineer, is the majority owner and president of
Petitioner.

2. Petitioner is a certified mnority-owned busi ness
because M. Robinson and at |east one of his partners are
African-Anerican nal es.

3. Respondent is a |local school district, and is
responsi bl e for the nanagenent and operation of the
approxi mately 200 public schools in Hillsborough County.

4. Respondent's annual budget for construction and
renovati on of schools is between $160 nmillion and $200 m | lion

per year, with an unspecified but |large portion of that anmount



attributable to the cost of conpetitively procured
architectural, engineering and construction services.

5. Petitioner has done very little engineering work for
t he School Board in the past. It worked on a study for the
School Board in 1986, and worked on a warehouse project for the
School Board in 1994. Over the past four years, Petitioner has
applied for only one engineering project with the School Board.

6. At the request of the School Board staff, M. Robinson
provi ded cormments to Ernst & Young, a consulting firmhired by
t he School Board to conduct "a forensic evaluation and anal ysis
of the District's construction and nai ntenance polici es,
practices, and procedures” and to review the School Board's
mnority business enterprise program

7. The findings and recommendations in the report prepared
by Ernst & Young (discussed below), along with Petitioner's
"insights" and input, led to revisions in the School Board’s
policies and procedures for procuring architectural and
engi neering services. Those revisions, adopted by the Schoo
Board on July 30, 2002, are not at issue in this proceeding;
they are being challenged by Petitioner in DOAH Case No. O01-
3138RP.

Ernst & Young Report

8. On May 17, 2002, Ernst & Young subnmitted a 121-page

report based upon its evaluation. The report was critical of



many aspects of the School Board's procurenent, construction,
and mai nt enance policies, practices, and procedures.

9. Wth respect to the procurenent of architectural and
engi neering services, the report included the foll ow ng
assessnent which is pertinent here:

Qur review of [the District's] vendor's
[sic] selection process indicates, in many
respects, that the process follows
traditional requirenents established by SREF
and Florida Statute [sic]. Furthernore, in
many i nstances, the procedures mrror those
utilized by peer and contiguous school
districts. However, we have identified
significant shortcom ngs related to ranking
t he professional service providers that have
submtted bids for either architectural

desi gn, engi neering, or construction
nmanagenent servi ces.

* * *

Interviews with the AE/C

[ archi tectural /engi neering/construction]
community have indicated that the vendor

sel ection process is generally understood by
t he professional comunity. However, the
architects and construction managers within
the conmmunity do not understand how vendors
are evaluated or ultimately rank ordered
[sic] by the District to arrive at a |ist of
the three hi ghest ranked respondents. As a
matter of fact, the District has noved away
fromusing a score sheet or "score card"

w th pre-established evaluation criteria and
a wei ghted point structure, and toward a

rat her subjective process whereby a
selection commttee sinply appoints

pr of essi onal service providers either based
upon past performance on a simlar type of
project (i.e. replicate design) or based
upon the District's desire to equitably

di stri bute work anongst the A/E/C community.




This type of evaluation and sel ection
process, as currently utilized by the
District, while effective at distributing
wor k anongst the A/E/ C community, does not
ensure that the best or nost qualified
vendor will be selected for each of the
proposed school district projects. The
current vendor selection process could
permt abuse and favoritismas the selection
comm ttee coul d be influenced by School
Board i nput, personal relationship [sic] and
| ack of objective criteria. Although we
found no evidence of undue influence, the
subj ective nature of the process offers the
District little credibility.

* * *

E&Y [ Ernst & Young] found that the vendor
sel ection process being utilized by [the
District] lacks credibility in that it
remai ns highly subjective as new projects
are allocated without respect to nunerica
anal ysis of prior perfornmance, conpany
financial condition, proposed project
managenent team etc. Mreover, the

sel ection committees do not rotate
sufficiently to elimnate the possible

i nfluence fromsenior [District]

Admi ni strators or Board Menbers.

Ernst & Young Report, at 27-29 (enphasis supplied).

10.

On these points, the report concl uded:

Upon conpari son to each of the peer and
conti guous school districts, Ernst & Young
found that only [the District] engages in a
vendor selection process in the absence of
pr e- est abl i shed or pre-determ ned eval uati on

criteria and a nunerically-based scoring
system which permts a nunerical ranking of
each i nterested professional service
provider. E&Y found that the vendor

sel ection process being utilized by [the
District] lacks credibility in that it
remai ns highly subjective as new projects




are allocated without respect to nunmerica
anal ysi s of proper performance, conpany
financial condition, proposed project

managenent team etc.

Ernst & Young Report, at 107 (enphasis suppl

ed).

11. The report's description of the School Board's current

eval uati on and sel ection process is consistent with the

testinmony at the hearing, as nore fully discussed bel ow

12. The report included the follow ng recommendati ons

rel evant to the procurenment of architectural

servi ces:

and engi neering

The District's vendor sel ection process can
be nore objective and better understood

within the AE/C community by devel
standard evaluation criteria and a
nuneri cal | y- based scoring system
systemw || permt the District to
nunerically rank each interested

opi ng

Such a

pr of essi onal service provider and thus

elimnate bias and potential favori
the [District] selection conmttee.
Eval uation criteria should incl ude,

ti sm of

anong

ot her things, prior perfornmance, conpany
financial condition, proposed project
managenent team etc. Mreover E&Y
recommends that the District augnent its
vendor selection conmmttees with community

menbers, business | eaders, school

principals, and other external stakehol ders
as appropriate. In conjunction, [the

District] should also increase its

rotation

of the selection commttees [sic] nenbers to
el i m nate possible influence from senior

Adm ni strators or Board Menbers.

Ernst & Young Report, at 117.



The Request for Qualifications

13. The School Board has five in-house architects and six
i n-house i nspectors who are responsi ble for overseeing all of
the District's planning and construction projects.

14. The primary function perforned by the architects is
proj ect managenent, i.e., "rid[ing] herd" over construction
schedul es and overseeing the work of the project architects and
construction managers. The primary functions of the inspectors
are code enforcenent, quality assurance nmanagenent, and contract
conpl i ance.

15. In addition to the recommendati ons quoted above, the
Ernst & Young report reconmmended that the School Board augnent
its in-house staff to provide nore on-site supervision and
i nspection of construction projects. Specifically, the report
recomended:

[ T]o protect the District's interest, it
woul d be beneficial to have a full-tine on-
site owner's representative, which could be
either a District enployee, a |licensed
architect, independent engi neer or
experienced construction nanager with a
denmonstrated history of successfully
conpleting quality construction projects.
The result of the full time [sic] on-site
representative is better control of the
quality of the work being perforned, a
wor ki ng knowl edge of the project, the
ability to identify and sol ve probl ens when
they first arise, and pronotes the
accountability amount the parties invol ved
to deliver the highest quality product.
Since capital project expenditures are

10



expected to peak within the next three
years, E&Y recommends using either an

out sourci ng strategy or contract enployee to
serve this need.

Ernst & Young Report, at 118-19.

16. In an effort to inplenment this recommendation, the
School Board published the following notice in the Tanpa Tri bune
on May 21, 2002:

THE SCHOOL BOARD OF HI LLSBOROUGH COUNTY,

Fl ori da, announces that professional
architectural and/or professional

engi neering services wll be required.
These services will consist of providing
architectural and/or engineering project
managenment personnel to suppl ement existing
district staff. Duties may include design
revi ews, project coordination,

adm ni stration, on-site observation and
quality control. Applicants will be
expected to provi de personnel possessing
recent relevant project nmanagenent
experience on K-12 educational facilities.

Any applicant interested in providing
services shall submit a conpleted G S. A
Form 254. Said formshall be separate and
apart from any acconpanying material s.

Al material nmust be submitted to J. Thomas
Bl ackwel |, Director of Planning &
Construction, 901 East Kennedy Boul evard,
Tanpa, Florida 33602 by 4:00 p.m on My 31,
2002. Applicants are encouraged to submt
el ectronically by emailing pdf docunents to
tom bl ackwel | @ ossac2. sdhc. k12. f| . us.

17. No additional information was made avail able to
potential respondents regarding the nature or extent of the

services sought to be procured by the RFQ However, at the

11



hearing, it was explained that the School Board expected to
procure the services of five project coordinators or project
managers through the RFQ The five positions could be filled by
different firms on a full-tine or half-time basis or by a single
firm depending upon the submttals and the outcone of the

eval uati on process.

18. The G S. A Form 254 referenced in the advertisenent
solicited general information about the applicant, including
whet her the applicant is a "small disadvantaged busi ness." The
formalso required the applicant to provide a list of its
projects over the past five years, including information
relating to the type of project, cost of the project, and
conpl eti on date.

19. Neither the RFQ nor any other information provided to
potential respondents in advance explains how the responses wl |
be eval uat ed.

20. Neither the RFQ nor any other information provided to
potential respondents in advance identifies the factors that the
School Board will consider in evaluating the response or the
wei ght that the School Board will give to such factors.

Petiti oner's Protest

21. Petitioner received notice of the RFQ on May 21, 2002,
t hrough the newspaper advertisenment. The evi dence does not

establish the tinme of day that Petitioner received such notice.

12



22. By letter dated May 24, 2002, Petitioner provided the
School Board notice of its intent to protest the specifications
inthe RFQ

23. By letter dated June 3, 2002, Petitioner formally
protested the "sel ection nethods" for the RFQ

24. The record does not reflect when the School Board
received the letters. However, M. Robinson testified that he
"filed" the notice of protest letter on May 24, 2002, and
"filed" the formal protest letter on June 3, 2002.

25. Petitioner, as an engineering firm is qualified to
submt a response to the RFQ However, Petitioner did not
subnmit a response to the RFQ The record does not reflect how
many, if any, firnms responded to the RFQ by the May 31, 2002,
deadl i ne.

26. As aresult of Petitioner's protest, the School Board
put the RFQ "on hold."

The School Board's Procurenent Process

27. At the tine the RFQ was advertised, the School Board
did not have an adopted policy prescribing the procedure by
which it procured professional services in accordance with the
Consul tants' Conpetitive Negotiation Act (CCNA) in Section
287.055, Florida Statutes. Moreover, the policies and
procedures that were in place (discussed below did not explain

to potential respondents how the responses to the RFQw || be

13



eval uated, nor did they prescribe the factors that the School
Board will consider in evaluating the responses or the weight
that will be given to each factor.

28. Section 7.14 of the Policy Manual sinply authorizes
the superintendent or his or her designee to "contract for
prof essi onal or educational services to conplete projects or
activities authorized or approved by the school board."

29. The only other docunent describing the School Board's
procurenent process is a docunent entitled "Capital Projects
Standard Procedures.” That docunent was presented to but never
adopted by the School Board.

30. The docunent references the CCNA in connection with
the selection of architects and constructi on managers, but not
engi neers; and, it only provides a general outline of the
sel ecti on process:

a. Publish | egal advertisenent for
Prof essi onal Services (CCNA)

b. Screen (interview presentation)
appl i cants

c. Present "Order of Priority" to
School Board

d. Negotiate contract terns and
identify consultants

e. Present conpensation package to
School Board

f. Prepare contract documents

g. Secure signature of Architect and
Board Chair

31. Despite the absence of an adopted policy, the

sel ection process described by the School Board's w tnesses at

14



the hearing generally conplies with the requirenents of the
CCNA. That process woul d be used to evaluate the responses to
t he RFQ

32. The process begins with publication of the RFQ in
three | ocal newspapers, the Tanpa Tribune, the Florida Sentinel
Bulliten, and La Gaceta. The RFQ is also posted on a website
mai nt ai ned by Tom Bl ackwel |, the Director of Planning and
Construction for the School Board. 1In the past, M. Bl ackwell
al so sent e-mails to firns which had previously applied for work
fromthe School Board or which had shown interest in obtaining
such work, but he no | onger does so.

33. Al of the applications received in response to the
RFQ are referred to a commttee for evaluation and interviews.
In the past, the School Board utilized a list of certified
vendors and interviewed only those applicants which had been
certified. However, the School Board now interviews every
applicant and uses the interview process to verify the
applicant's credential s.

34. The commttee is conposed of five to seven nenbers
selected by M. Blackwell and Jack Davis, the School Board's
Assi stant Superintendent for Operations. The committee nenbers
i nclude representatives of each of the District's admnistrative

divisions, e.g., instructional, operations, and adm nistrative.
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35. M. Blackwell acts as a facilitator for the commttee,
but typically does not function as a voting nenber.

36. M. Blackwell provides the conmttee nenbers a copy of
the CCNA, and reviews with themthe factors set forth therein.
M. Blackwell also provides the commttee nenbers "tally sheets"
whi ch are used to evaluate the applicants in specified areas.

37. The sanple "tally sheet” introduced at the hearing
(Exhibit R2), identified 10 different "topics" for evaluation
and assigned points to each topic:

Topi c Poi nt s

Experience in projects of simlar

size, scope and quality 15

Hi story of adherence to budget
constrai nts and cost control

mechani sns 10
Hi story of adherence to schedul e
constraints and delivery dates 10
Ref er ences 10
Est abl i shed quality control nechani sns 5
Est abl i shed schedul i ng program 5
Hi story of mnority business
partici pation 10
Qualifications of key personnel,
support staff and resources 5
Organi zation of project team 5
Interview / Presentation 25

38. The committee nenbers are not required to conplete the
"tally sheets"” in any particular manner. |ndeed, there are no
written guidelines prescribing the manner in which the "tally
sheet s" nust be conpleted by the commttee nenbers. M.

Bl ackwell and M. Davis both testified that conmttee nenbers

16



are given discretion as to the manner in which they record their
observations of the applicants. In this regard, sone conmittee
menbers assign points to each applicant (as the sanple "tally
sheet” seens to contenplate), others use anecdotal notes, grades
(i.e., A B C D or F), pluses and m nuses, or check marKks.

39. The committee reviews the materials submtted by the
applicants in response to the RFQ (the conpleted G S. A Form
254) and formnul ates questions for the applicants based the
criteria in the CCNA e.g., the applicant's mnority status or
its mnority participation history, its experience in conpleting
projects on-time and within budget, its quality control and
assurance neasures. These questions are typically provided to
t he applicants in advance to enable themto prepare for their
presentations and interviews.

40. Each applicant is given an opportunity to nmake a
presentation to the commttee. No guidelines are provided for
the presentations. The types of presentations range from
conputerized presentations to display boards to bound books of
information. As part of the presentation, the conmttee asks
questions and interviews the applicant.

41. The commttee is responsible for ranking the
applicants based upon their qualifications. The committee does

not consi der conpensation issues in formulating its ranking.
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42. The conmittee fornulates its ranking through a
"consensus or group decision making process"” rather than through
a conpilation of individual nunerical scores. The deci sion-
maki ng process includes a discussion of each applicant's
strengt hs and weaknesses by the comm ttee nenbers based upon
their individual evaluations, input fromD strict staff who
worked with the applicant in the past, and visits to prior
projects in which the applicant has been invol ved.

43. The commttee's ranking is submtted to the School
Board for approval.

44. After the School Board approves the ranking, M.

Bl ackwel | and his staff begin negotiations with the top-ranked
applicant. The negotiations include discussion of the
parameters of the project in greater detail as well as the
conpensati on package.

45. |If the negotiations with the top-ranked firmfail
t hen negoti ations are conmenced w th next highest ranked firm
Typi cal ly, however, the negotiations with the top-ranked firm
are successful

46. Once the negotiations are conpleted, a contract is

presented to the School Board for approval.
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The Revi sed Procurenent Policy

47. On July 30, 2002, the School Board approved revisions
to its procurenent policy and procedure. The revisions will be
codified in Sections 7.29 through 7.33 of the Policy Mnual.

48. The new Section 7.29 establishes the follow ng policy
for the acquisition of professional services:

The acqui sition of professional
architecture, engineering, |andscape
architectural, |and surveying, or
constructi on managenent services shall be
procured in accordance with Florida Statute
287.055 with the object of effecting an
equi tabl e distribution of contracts anong
qualified firms, provided such distribution
does not violate the principle of selection
of the nost highly qualified firns.

49. The other new sections establish the policies and
procedures for the steps in the acquisition process, i.e.,
publ i c announcenent (Section 7.30), conpetitive selection
(Section 7.31), conpetitive negotiation (Section 7.32), and
standardi zed agreenents (Section 7.33).

50. As noted above, Petitioner has challenged the validity
of the revised policies in DOAH Case No. 02-3138RP. However,
both M. Robinson and the School Board's w tnesses agree that

the revised policy is an inprovenent on the School Board's

exi sting policy.
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CONCLUSI ONS OF LAW

Jurisdiction

51. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng pursuant to Sections 120.569, 120.57(1), and
120.57(3), Florida Statutes. (Al references to Sections are to
the Florida Statutes. All references to Rules are to the
Fl ori da Adm ni strative Code.)

St andi ng

52. Respondent argues that Petitioner |acks standing to
protest the RFQ specifications because it did not submt a
response to the RFQ This argunent is rejected for the reasons
t hat fol | ow.

53. Standing to contest an agency's procurenment decision
is prescribed by Section 120.57(3)(b) which states that "[a]ny
person who is adversely affected by the agency deci sion or
i ntended decision” may file a notice of protest and fornal
witten protest within the tinmes specified by the statute.
Wil e this | anguage appears to provide broad standing to protest
conpetitive procurenent decisions, case |aw has consi derably
narrowed standing in cases involving challenges to the intended
award of the contract.

54. Standing to protest an agency's intended award of a

contract is limted to bidders except in "exceptional
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circunstances." See Ft. Howard v. Dept. of Managenent Servi ces,

624 So. 2d 783, 785 (Fla. 1st DCA 1993); Westinghouse Elec. v.

Jacksonville Transp. Authority, 491 So. 2d 1238, 1241 (Fla. 1st

DCA 1986).

55. By contrast, potential bidders have standing to
chal | enge the specifications in the procurenent docunent,
whether it is a bid solicitation, a request for proposals, or a

RFQ  See Fairbanks, Inc. v. Dept. of Transportation, 635 So. 2d

58 (Fla. 1st DCA 1994); Florida Overland Express, L.P. v. Dept.

of Transportati on, DOAH Case No. 98-2172BI D, Recomrended O der,

at 25-27 (Aug. 6, 1998). And cf. Advocacy Center for Persons

with Disabilities, Inc. v. Dept. of Children & Fam |y Services,

Inc., 721 So. 2d 753 (Fla. 1st DCA 1998) (affirm ng dism ssal of
protest for |ack of standing, but explaining that potential

bi dders have standing to chall enge the specifications of a RFP
as being vague, arbitrary, or unreasonable).

56. Underlying these different rules is the assunption
that a specification protest will typically be filed before the
responses to the bid solicitation, the request for proposals, or
the RFQ are due. In such circunstances, it will likely be too
early to determ ne whether the protestor will be a bidder; it
can only be determned that the protester is a potential bidder.

See Florida Overl and Express Reconmended Order, at 25-27.
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57. The facts of this case belie that assunption. Here,
Petitioner's formal witten protest, while tinely under Section
120.57(3)(b), was filed after the deadline for responding to the
RFQ Had Petitioner filed its formal witten protest prior to
the RFQ deadline, the solicitation process would have been
stopped until the protest was resolved. See Section
120.57(3)(c). Under such circunstances, the tinme for submtting
responses to the RFQ woul d have effectively been tolled pending
resolution of the protest, and Petitioner could still have been
considered a potential respondent to the RFQ because it is a
qualified engineering firm However, because the deadline for
respondi ng to the RFQ passed without Petitioner's subnmtting a
response, it is now clear that Petitioner is not a respondent
and, hence, not a potential respondent.

58. A simlar circunstance was addressed in Florida

Overl and Express, supra. There, the formal witten protest

al l eged that the petitioner was a potential respondent to the
request for proposals (RFP). 1d. at 25-26. However, the facts
adduced at the final hearing denonstrated that the petitioner
actually had no intention of responding to the RFP. [|d. at 26.
Despite the fact that the petitioner could no | onger be

consi dered a potential respondent, the admnistrative |aw judge
concluded that the petitioner still had standing to chall enge

t he RFP based upon the presence of "exceptional circunstances."”
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Id. at 26-27 (noting that the petitioner was the state's
excl usive provider of high-speed rail transportation which was
the subject of the request for proposals in that case).

59. Although Petitioner's interests in this case are not

as exceptional as those of the petitioner in Florida Overland

Express, it is nevertheless concluded that Petitioner's
interests are sufficient to give it standing to chall enge the
specifications of the RFQ despite its failure to respond to the
RFQ  Specifically, Petitioner's magjority owner, M. Robinson,
has been consistently critical of the School Board's procurenent
policies and procedures, and he provided comments in connection
with Ernst & Young's eval uation of those policies and
procedures. The sane policies and procedures that were
criticized in the Ernst & Young report four days prior to the
i ssuance of the RFQ are at issue in this proceeding, albeit
indirectly as part of the specifications of the RFQ Under
these circunstances, it would be inequitable to preclude
Petitioner fromprotesting the specifications sinply because the
RFQ response tinme was less than the tinme allowed for filing a
protest under Section 120.57(3)(b), particularly where the
School Board was aware of Petitioner's notice of intent to
protest prior to the deadline for responding to the RFQ

60. In sum Petitioner's failure to submt a response to

the RFQ does not affect his standing as a "potential bidder" to
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chal l enge the specifications to the RFQ However, Petitioner's
failure to submt a response along with its failure to file the
formal witten protest before May 31, 2002 (which would have
stopped the solicitation process prior to the submttal
deadline), wll preclude Petitioner fromsubmtting a response
to the RFQ should the School Board determine in its final order
that, contrary to the recommendati on herein, Petitioner |acks
standing or that the specifications of the RFQ are not
deficient.

Ti mel i ness

61. Section 120.57(3)(b) establishes strict tinmeframes for
chal l enging the specifications in a bid solicitation, a request
for proposals, or an RFQ  The statute provides:

Wth respect to a protest of the
specifications contained in an invitation to
bid or in a request for proposals, the
notice of protest shall be filed in witing
72 hours after the receipt of notice of the
project plans or specifications or intended
project plans or specifications in an
invitation to bid or request for proposals,
and the formal witten protest shall be
filed within 10 days after the date the
notice of protest is filed. Failure to file
a notice of protest or failure to file a
formal witten protest shall constitute a
wai ver of proceedi ngs under this chapter.

(enmphasi s supplied).
62. The requirenment that the notice of protest and the

formal witten protest be "filed" within specified periods
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requi res actual receipt of those docunments by the procuring
agency (here, the School Board) within the tine specified in the

statute. See, e.g., Environnental Resource Associ ates of

Florida, Inc. v. Dept. of General Services, 624 So. 2d 330, 332

(Ervin, J., concurring) ("The term'filed," when used to denote
alimtation period, is a legal termgenerally understood to
mean that the agency nust receive the matter required no | ater
than the date stated"). Indeed, the Uniform Rules of Procedure
whi ch i npl enment Section 120.57(3) specifically require the
notice of protest to be "received by the agency before the 72-
hour period expires." See Rule 28-110.003(2). And see Rule 28-
110. 003(4) ("The 72-hour period is not extended by service of
the notice of protest by mail."); Rule 28-110.004(3) ("The tine
allowed for filing a [fornmal witten protest] is not extended by
mailing . . . .").

63. The evidence does not establish the tinme of day that
Petitioner received notice of the RFQ nor does it establish the
time of day that the School Board received Petitioner's notice
of protest. The evidence only establishes that Petitioner
received notice of the RFP at some point on May 21, 2002 (the
date the notice was published in the Tanpa Tri bune); and that
Petitioner's notice of protest letter was dated May 24, 2002;
and, based upon M. Robinson's testinony, that the letter was

"filed" at some point on that date.
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64. Simlarly, the evidence does not establish when the
School Board received Petitioner's formal witten protest. The
evidence sinply establishes that Petitioner's formal witten
protest letter was dated June 3, 2002 (which is 10 days after
the date of the notice of protest letter) and, based upon M.
Robi nson's testinmony, that the letter was "filed" on that date.

65. The School Board did not contest the tineliness of
Petitioner's protest at the hearing or inits Proposed
Recomended Order. Accordingly, the School Board wai ved any
objection to the tineliness of the protest. Alternatively, it
is concluded that M. Robinson's unrebutted testinony that he
"filed" the notice of protest and the formal witten protest
letters on May 24 and June 3, 2002, respectively, is sufficient
to establish the tinmeliness of Petitioner's protest.

Moot ness

66. The School Board argues that Petitioner's protest is
noot as a result of the adoption of the revisions to the Policy
Manual on July 30, 2002. This argunent is rejected for the
reasons that follow.

67. First, this proceeding is not a direct challenge to
the existing policy. It is a challenge to the specifications of
the RFQ which incorporate that policy.

68. The only relief available to the Petitioner in this

proceeding is a determ nation that the specifications are
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invalid which, in turn, would require the RFQ to be reformnul ated

and re-advertised. See, e.g., Florida Overl and Express,

Recomended Order, at 27 (purpose of a specification protest is

to refine the proposal's specifications); Capeletti Bros., Inc.

v. Dept. of Transportation, 499 So. 2d 855, 857 (Fla. 1st DCA

1986) ("The purpose of the bid solicitation protest provision is
to all ow an agency, in order to save expense to the bidders and
to assure fair conpetition anong them to correct or clarify
pl ans and specifications prior to accepting bids."). This
proceedi ng does not involve the validity vel non of either the
School Board's existing policies and procedures or its revised
policies and procedures. Accordingly, the School Board's
adoption of the revised policies and procedures does not provide
Petitioner the relief that it would be entitled if its protest
of the RFQ specifications is successful.

69. Second, the revised policies and procedures are not
yet in effect. Although they were "adopted" by the School Board
on July 30, 2002, Petitioner has filed a challenge to them

pursuant to Section 120.56(2). See RHC & Associates, Inc. vs.

Hi | | sborough County School Bd., DOAH Case 02- 3138RP (petition

filed on Aug. 9, 2002; final hearing set for Sept. 11, 2002).
The revised policies and procedures cannot be becone effective
until that proceeding is concluded. See Sections 120.56(2)(a)

(proposed rule may be chall enged within 10 days after date of
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final public hearing on the rule), 120.54(3)(e)2. (rule nmay not
be filed for adoption while adm nistrative challenge is
pendi ng), and 120.56(2)(b) (sane).

70. Third, the School Board's argunent appears to presune
that the revised policies and procedures wll govern the award
of the contract under the RFQ However, it is well-settled that
a bid nust be awarded based upon the process and the
specifications set forth in the bid solicitation, as adverti sed.

See, e.g., Wester v. Belote, 138 So. 721, 723-24 (Fla. 1931).

Accordingly, if contrary to the recomendati on herein,
Petitioner's challenge to the specifications is rejected, the
School Board nust eval uate the responses to the RFQ under the
exi sting policies and procedures (which were effectively
incorporated into the RFQ, not the revised policies and
procedures.

71. Certainly, the parties could have achi eved through
settlenent the result effectively nandated by the recomrendati on
herein -- i.e., withdrawal of the May 21, 2002, RFQ and re-
advertisement under revised policies and procedures -- since
both parties agree that the revised policies and procedures are
an i nprovenent on the existing policy which was criticized in
the Ernst & Young report issued just four days prior to the
publication of the RFQ However, because the parties failed to

reach a settlenent and because the adoption of the revised
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policies and procedures did not in and of itself effectuate that
sane relief, this case is not noot.

Burden of Proof and Scope of Proceeding

72. The burden of proof is on Petitioner in this

proceeding. State Contracting and Engi neering Corp. V.

Departnent of Transportation, 709 So. 2d 607, 609 (Fla. 1998).

73. The scope of this proceeding is prescribed by Section
120.57(3) (f) which provides in pertinent part:

In a conpetitive-procurenent protest, other
than a rejection of all bids, the

adm ni strative | aw judge shall conduct a de
novo proceeding to determ ne whether the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or the bid or proposal
specifications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly
erroneous, contrary to conpetition,

arbitrary, or capricious.

(emphasi s supplied). And see Advocacy Center, 721 So. 2d at

755:

A challenge to an RFP nust be directed to

specifications that are so vague that

bi dders cannot fornul ate an accurate bid, or

are so unreasonable that they are either

i mpossible to conmply with or too expensive

to do so and still remain conpetitive.

74. Petitioner's protest, as detailed in its June 3, 2002,

letter and through M. Robinson's testinony at the hearing, is
based upon the prem se that the School Board's existing

procurenent policy (which is effectively part of the

29



specifications for the RFQ is inconsistent with Section 287. 055
in several respects, and that the policy (and, hence, the
specifications for the RFQ is arbitrary and contrary to
conpetition because it does not advise potential respondents in
advance of the factors that that the School Board w || consider
in making its decision or of the weight that will be given to
each factor. As discussed below, Petitioner net its burden of
proof on the latter issue.

Merits of Petitioner's Protest

75. Section 287.055, the CCNA, governs the procurenent of
engi neering and ot her professional services by |ocal schoo
boards. See Section 287.055(2)(b) (defining "agency" for
pur poses of the CCNA to include school districts and school
boards); SREF, Section 4.1(1) ("Policies and procedures shall be
adopted for selecting professional services in confornmance with
the Consultant's [sic] Conpetitive Negotiation Act (CCNA)
pursuant to Section 287.055, F.S.").

76. Under the CCNA, the agency is first required to
publicly announce its need for professional services. Section
287.055(3)(a). The public notice nust include "a general
description of the project and nust indicate how interested
consultants may apply for consideration.” |1d.

77. An individual or firmdesiring to provide services

must be certified by the agency as "fully qualified."” Section
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287.055(3)(c). In making that determ nation and in eval uating
prof essi onal services under the CCNA, the agency is required to
consider factors such as the capabilities, adequacy of
personnel, past record, and experience of the firmor

i ndi vidual, and "other factors determ ned by the agency to be
applicable to its particular circunmstances."” |d.

78. In the conpetitive selection phase, the agency is
required to evaluate the qualifications of firns on file, as
well as those submtted by other firns regardi ng the proposed
project. See Section 287.055(4)(a). The agency is required to
have di scussions with no fewer than three firnms as to their
"qualifications, approach to the project, and ability to furnish
the required services." |1d. Then, no fewer than three firns
deened to be the "nost highly qualified" are selected in order
of preference. Section 287.055(4)(b). The factors an agency
considers in making the selection are:

the ability of professional personnel;
whether a firmis a certified mnority
busi ness enterprise; past performnce;

wi |l lingness to neet time and budget

requi rements; |ocation; recent, current, and
proj ected workl oads of the firms; and the
vol ume of work previously awarded to each
firmby the agency, wth the object of
effecting an equitable distribution of
contracts anong qualified firns, provided
such distribution does not violate the

principle of selection of the nost highly
qualified firmns.
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79. An agency may request and consider proposals for the
conpensation to be paid under the contract only during the
conpetitive negotiation phase of the process. 1d. In this
regard, Section 287.055(5)(a), Florida Statutes, states:

The agency shall negotiate a contract with
the nost qualified firmfor professiona
servi ces at conpensation which the agency
determnes is fair, conpetitive, and
reasonable. I n making such determ nation,

t he agency shall conduct a detailed anal ysis
of the cost of the professional services
required in addition to considering their
scope and conpl exity.

80. Should an agency be unable to negotiate a satisfactory
contract with the nost qualified firmat a price it deens fair,
conpetitive and reasonabl e, negotiations with that firm nust be
term nated and the agency nust undertake negotiations with the
second-nost qualified firm and so on until an agreenent is
reached. Section 287.055(5)(b)-(c).

81. The purpose of the CCNA is to "pronot[e] conpetition
anong firms supplying professional services to public
agencies . . . and requiring negotiation of these professional
services contracts with the view of obtaining the nost qualified
firmfor a particular project upon the best terns." See
Attorney General Op. 74-191 (July 1, 1974). Simlarly, the

general purpose of conpetitive procurenent is:

to protect the public against collusive
contracts; to secure fair conpetition upon
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equal terms to all bidders; to renpve not
only collusion but tenptation for collusion
and opportunity for gain at public expense;
to close all avenues to favoritismand fraud
inits various forns; to secure the best

val ues for the county at the | owest possible
expense; and to afford an equal advantage to
all desiring to do business with the county,
by affording an opportunity for an exact
conpari son of bids.

Harry Pepper & Associates, Inc. v. Cty of Cape Coral, 352 So.

2d 1190, 1192 (Fla. 2d DCA 1977) (quoting Wster v. Belote, 138

So. 721, 723-24 (Fla. 1931)) (enphasis supplied). Accord
Section 287.001.

82. It is inportant to have uniform standards for
eval uating the proposals and for such standards be published at
the outset of the process. QOherwise, there is no way to
det ermi ne whet her each proposal is being nmeasured by the sane
yardstick. This principle was succinctly summari zed by anot her

adm nistrative | aw judge as foll ows:

Part of the reciprocity achieved under the
conpetitive bidding process is achieved in
the bid specifications and wei ghted bid
evaluation criteria. Potential bidders are
advi sed i n advance of the requirenents to be
met in order to receive the contract award,
as well as the standards by which each bid
w Il be evaluated by the agency and each
standard's relative inportance to the agency.
I n essence, this advance notice enables a
potential bidder to gauge the agency's
notions of the type of bid best suited to its
pur pose for the noney involved. A potential
bi dder can then detern ne whet her he can neet
the bid specifications and criteria and

t hereby determ ne whether he wishes to go to
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the tine, expense and trouble of preparing
and submtting a fairly lengthy and detail ed
bid proposal. Therefore, central to the
integrity and reciprocity of the conpetitive
bi ddi ng process is the requirenent that an
agency's action on a bid can be expressed
within the bid specifications and eval uation
criteria which it created. |In other words,
shoul d an agency reject a bid for reasons not
given weight in the bid evaluation criteria,
that action would go to the integrity of the
conpetitive bidding process and woul d be
arbitrary and capri ci ous.

Deloitte & Touche LLP v. Dept. of Health & Rehabilitative

Servs., DOAH Case No. 95-0727BI D, Reconmended Order (May 12,

1995) (citations omtted)(quoting Courtney v. Dept. of Health &

Rehabilitative Servs., 12 F.A L. R 2226 (1990)). And cf.

Wester, 138 So. at 724 ("[I]t has been generally recogni zed and
held by the courts that it is the duty of public officers
charged with the responsibility of letting contracts under the
statute to adopt, in advance of calling for bids, reasonably
definite plans or specifications, as a basis on which bids, nmay
be received. . . . . Neither can they include other
reservations which by their necessary effect will render it

i npossi bl e to nmake an exact conparison of bids.") (citing dark

v. Melson, 89 So. 495 (Fla. 1921)); Aurora Punp v. Gould Punps

424 So. 2d 70 (Fla. 1st DCA 1982); Advocacy Center, 721 So. 2d at

755.
83. Although the above-cited cases arose in the

conpetitive bidding context, the principles underlying the
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decisions in those cases are equally applicable to the
conpetitive negotiation process under Section 287.055. |Indeed,
each of the first two steps in the process under Section 287. 055
-- i.e., qualification and conpetitive selection -- require the
agency to evaluate conpeting firns based upon statutory
criteria. Wile the statute gives the agency flexibility in
determ ning and wei ghting the factors used to evaluate the
qualifications and the "nost highly qualified" firm see Section
287.055(3)(c), the statute does not relieve the agency of its
obligation to ensure fairness in the process. See Attorney
CGeneral Op. 2002-03 (Jan. 7, 2002) (suggesting that it would be
contrary to the process established by the CCNA and potentially
arbitrary and capricious for a school board to give undue wei ght
to any single factor in the conpetitive sel ection phase).
Moreover, as described above, a critical aspect of a fair
process is that the evaluation criteria and their relative

i nportance to the agency (and, hence, their weight in the

eval uation process) are specified in advance.

84. The evidence denonstrates that the School Board's
current selection process, although not detailed in a formally-
adopted rule or policy, is consistent with the procedural
requi renents of the CCNA. The only material difference is that
t he School Board has consolidated the second and third steps in

the process -- i.e., qualification and conpetitive selection --
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by interview ng every respondent and not just three pre-
qualified firms as required by Section 287.055(4)(a).
Accordingly, Petitioner failed to show that specifications of
the RFQ are contrary to the School Board's governing statutes
(i.e., Section 287.055) or its rules or policies. See Section
120.57(3) (f).

85. However, the evidence does denonstrate that the School
Board's current sel ection process is deficient because neither
t he RFQ or the School Board' s existing policies and procedures

speci fy in advance the factors upon which the responses will be

eval uated nor do they identify the weight which the School Board
will give to each criteria. The process is also deficient
because the selection commttee nenbers do not utilize a uniform
nmet hod of evaluating the respondents. These deficiencies affect
the integrity of the School Board' s sel ection process and
subvert the policies underlying Section 287.055 and conpetitive
procurenent generally. Accordingly, Petitioner net its burden
of showi ng that the RFQ specifications are arbitrary and

contrary to conpetition. See Advocacy Center, 721 So. 2d at 755

and Section 120.57(3)(f).

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons

of Law, it is
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RECOMMENDED t hat the School Board issue a final order that
rescinds the request for qualifications published May 21, 2002,
and refornul ates the specifications of the request in a manner
that, at a m ninum advises potential respondents in advance of
the factors upon which the responses wll be evaluated and the
wei ght that will be uniformy given to each factor by the
sel ection conmm ttee.

DONE AND ENTERED this 6th day of Septenber, 2002, in

Tal | ahassee, Leon County, Florida.

T. KENT WETHERELL, 11

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 6th day of Septenber, 2002.

ENDNOTE

1/ By agreenent of counsel, these exhibits were actually
submitted after the hearing because copies were unavail abl e at
the hearing. The exhibits were filed by Respondent on August 7,
2002.
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COPI ES FURNI SHED

W Crosby Few, Esquire
Few & Ayal a

501 East Kennedy Boul evard
Sui te 1401

Tanpa, Florida 33602

Ceorge P. Kickliter, Esquire
Post Office Box 17326
Clearwater, Florida 33762-0326

Honorabl e Charlie Cri st
Conmi ssi oner of Education

Depart nent of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

Dani el Whodri ng, General Counsel
Depart ment of Education
The Capitol, Suite 1701
Tal | ahassee, Florida 32399-0400

Dr. Earl J. Lennard, Superintendent
Hi | | sborough School Board

Post O fice Box 3408

Tanpa, Florida 33601-3408

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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